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(i) 
QUESTION . PRESENTED 


Appellant has correctly stated the question presented by 
this appeal. : 





COUNTERSTATEMENT OF THE CASE 
STATUTE AND REGULATIONS INVOLVED 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I, The Decision Below Reflects The Literal Meaning 
COTM amwe , « «© 4 % * & « 


A. The Deportation Process as Required by Statute 
and Regulations . . . .« «+. « «© 


B. Appellant's Construction is Rebutted by his 
Brief and by his Administrative Practice 


The Legislative History Of The Clause “Willing 

To Accept” Establishes That The Country Of An 
Alien's Nationality Must Indicate Such Acceptance 
Prior To Deportation ° . © - = « 


Appellant Has Made No Showing That The Appellee 
Cannot Be Deported From The United States . 


No Recognition Of The People’s Republic Of China 
Is Achieved By The Requirement That The Appel- 
lant Ascertain Whether That Government Is Willing 
To Accept The Appellee . . . . «. . 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 556 


WILLIAM P. ROGERS, Attorney General 
of the United States, 


Appellant, 
v. : 
ALFRED DODGE LU, | 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee is a citizen of China who entered the United States asa 
visitor on June 8, 1948. His status was changed to that of a student on 
February 8, 1950. Thereafter, appellee abandoned that status. Asa 
result, he was ordered deported on December 23, 1955, pursuant to 
8 U.S.C. 1251(a)(9) (J. A. 26). | 
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In September, 1956, appellee filed a complaint below for an in- 
junction to restrain his deportation and for a judgment declaring that 
his warrant of deportation is null and void (J. A. 19-22). He alleged; so 
far as relevant to the issues on appeal, that the appellant intended to 
deport the appellee to Communist China through Hong Kong although no 
travel documents had been secured from any foreign country accepting 
the appellee as a deportee or as a permanent resident (J. A. 21). Appel- 
lant conceded the allegations in a trial memorandum filed below (J. A. 30). 


After trial, the District Court ruled: 


", . the statute requires a determination that the 
country to which the alien is to be sent is willing to 
accept him. It seems clear that this determination 
must be made prior to the time of the deportation, 
otherwise the words ‘willing to accept him’ would 
be superfluous. Moreover, the legislative history 
of the Act shows that Congress was aware of an 
alien designating or being a citizen of an ‘iron 
curtain’ country which would ignore any inquiry 
made by this country. Therefore, it put in the 
time provision and provided for an alternative pro- 
cedure. .. 


"Accordingly, the Court is of the opinion that with- 

out Communist China's expression of' willingness 

to accept him’, the statute will not permit plaintiff's 

(appellee's) deportation to that country." (J. A. 32.) 

The Court thereafter entered findings of fact that the Immigration 
and Naturalization Service seeks to deport appellee, a citizen of China, 
to the mainland of China and to tender him to officials of the Chinese 
People’s Republic; that the Immigration and Naturalization Service has 
not been advised by the officials of that government whether it is willing 
to accept the appellee into its territory; and that the Immigration and 
Naturalization Service has made no determination that the Chinese 
People’s Republic is willing to accept plaintiff into the mainland of 
China (J. A. 33): For its conclusions of law, the Court ruled in accord 
with its memorandum opinion that 8 U.S.C. 1253(a) required the appel- 
lant to obtain an expression from the Chinese People's Republic that it 
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is willing to accept the appellee before he may be deported : to that 
country. Judgment was entered for appellee on April 17, 1958. An 
appeal was filed by appellant on May 29, 1958: 


STATUTE AND REGULATIONS INVOLVED 


Section 243(a) of the Immigration and Nationality Act of 1952, 
8 U.S.C. 1253(a) provides: 


"Sec. 243. (a) The deportation of an alien in the United 
States provided for in this Act, or any other Act or | 
treaty, shall be directed by the Attorney General to a 
country promptly designated by the alien if that country 
is willing to accept him into its territory, unless the | 
Attorney General, in his discretion, concludes that | 
deportation to such country would be prejudicial to the 
interests of the United States. No alien shall be per- 
mitted to make more than one such designation, nor | 
Shall any alien designate, as the place to whichhe 
wishes to be deported, any foreign territory contig- — 
uous | to the United States or any island adjacent : 
thereto or adjacent to the United States unless such 
alien is a native, citizen, subject, or national of, or | 
had a residence in such designated foreign contiguous 
territory or adjacent island. If the Government of the 
country designated by the alien fails finally to advise. 
the Attorney General within three months following 
original inquiry whether that government will or will | 
not accept such alien into its territory, such designa- 
tion may thereafter be disregarded. Thereupon depor- 
tation of such alien shall be directed to any country of 
which such alien is a subject [, ] national, or citizen if 
such country is willing to accept him into its territory. 
If the government of such country fails finally to ad- | 
vise the Attorney General or the alien within three 
months following the date of original inquiry, or with- 
in such other period as the Attorney General shall | 
deem reasonable under the circumstances in a partic- 
ular: case, whether that government will or will not » 
accept such alien into its territory, then such depor- : 
tation shall be directed by the Attorney General within 
his discretion and without necessarily giving any : 
priority or preference because of their order as herein 
set forth either - 


(1) to the country from which such alien last 
entered the United States; 
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(2) to the country in which is located the foreign 
port at which such alien embarked for the United States 
or for foreign contiguous territory; 


(3) to the country in which he was born; 


(4) to the country in which the place of his birth 
is situated at the time he is ordered deported; 


(5) to any country in which he resided prior to 
entering the country from which he entered the United 
States; 


(6) to the country which had sovereignty over the 
birthplace of the alien at the time of his birth; or 


"(7) if deportation to any of the foregoing places 
or countries is impracticable, inadvisable, or impos- 
sible, then to any country which is willing to accept 
such alien into its territory." 


8 Code of Federal Regulations 243.1(b) (1952 ed.) provides: 


"Determination of place and cost of deportation, and 
necessity for attendants. District Directors shall 
exercise the authority contained in Section 243 of the 
Immigration and Nationality Act to designate the coun- 
try to which, and at whose expense, an alien in the 
United States shall be deported. . ." 


SUMMARY OF ARGUMENT 


The District Court, following decisions of the Southern District 
of New York, United States ex rel. Tom Man v. Shaughnessy, 142 F. 
Supp. 444 (1956), and United States ex rel. Lee Ming Hon v. Shaughnessy, 
142 F.Supp. 468 (1956), held that Section 243(a) of the Immigration and 
Nationality Act, 8 U.S.C. 1253(a) requires the Attorney General to 
ascertain from China as the country of appellee's nationality whether 


that country will accept him before he may be deported from the United 
States. 


That the express words of the statute impose this requirement is 
indicated by the fact that once the appellee leaves the United States, even 
if temporarily, he stands deported [8 U.S.C. 1101(g)]. The require- 
ment in the statute that an alien's deportation to the country of his 
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nationality may be directed "if such country is willing to accept him into its 
territory" would be meaningless if the alien could be deported prior to 
such acceptance. And the provisions of the statute which impose a time 
limitation for negotiations regarding the acceptance of the deported alien, 
and which empower the Attorney General to direct the alien's deportation 
to alternative countries would each be without purpose. | 


The legislative history of the relevant clause establishes that the 
language which requires acceptance of the alien by the country to which 
deportation is intended is merely declaratory of the law and practice in 
effect at the time of the enactment of the statute. §S. Rep. 1515, 81st 
Cong., 2d Sess., p. 637. | 


Deportation of the appellee is not frustrated by the construction of 
the statute given by the Court below. No showing is made that appellee . 
cannot be deported to the country of a former residence (Panama), to 
the country which had sovereignty over his place of birth at the time of 
his birth (Republic of China - National Government of China), to any 
other country which will accept him, or even to the People's Republic of 
China which controls the China mainland. : 


Appellant's argument that to require him to communicate with the 
officials of the People's Republic of China will constitute "tacit recog- 
nition" of that regime cannot be supported. The form of communica- 
tion which appellant now relies upon in his "usual procedure for return- 
ing Chinese . . . to the mainland of China" (J. A. 30) may be used as 
well before the appellee is removed from the United States with no greater 
risk of conferring recognition upon the government of that country. 
Alternatively, he may use the facilities of the United Kingdom, which 
are available to the appellant to represent the interests of the United 
States in China. 33 Department of State Bulletin 220. 
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In any event, the Secretary of State, who is the authority in these 
matters, has declared that negotiations between the United States and 
the People's Republic of China, even when conducted directly, do "not 
imply any diplomatic recognition whatsoever". Ibid. 


ARGUMENT 


Appellant has challenged the correctness of the decision below 
for a variety of reasons: (1) that "it is contrary to the literal meaning" 
of the statute (Br. 5); (2) that the legislative history of the relevant lan- 
guage in the statute "reflects that Congress intended. . . (thatit). .. 
benefit this Government by facilitating deportation rather than hamper- 
ing it’ (Br.9); (3) that "the ruling below does violence to the overriding 
purpose of Congress" to deport "certain categories of aliens" (Br. 6, 9); 
and (4) that the decision "compels either a tacit recognition of Com- 
munist China or accomplishes the absurdity that a Chinese alien cannot 
be deported to Communist China” (Br. 5). 


None of the arguments which the appellant offers can be substan- 
tiated. 


I. 


THE DECISION BELOW REFLECTS THE LITERAL 
MEANING OF THE STATUTE. 


The language in Section 243(a) which governs the issue here states: 


", . Deportation of such alien shall be directed to any 
country of which such alien is a subject (,) national, or 
citizen if such country is willing to accept him into its 
territory." 8 U.S.C. 1253(a). 


Appellant maintains that the determination whether a country is 
willing to accept an alien deported from the United States is made soon 
enough "when the alien is tendered for acceptance at the border" (Br. 13). 
This argument, however, fails to give cognizance to the mechanism of 
the deportation process as required by statute and by the regulations, 
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and it is gainsaid by an admission in the appellant's brief, as well as 


by his administrative practice. 


A. The Deportation Process as Required by Statute and 
Regulations. 3 

The regulation which implements Section 243(a) of the statute 
provides: 

"District Directors shall exercise the authority con- | 

tained in Section 243 of the Immigration and Nationality 

Act to designate the country to which. . .an alien in | 

the United States shall be deported." 8 Code of Federal 

Regulations 243. 1(b), (1952 ed. ). | 

Such designation is made by the District Director when he issues 
a warrant of deportation, 8 Code of Federal Regulations 243. 1(a) (1952 
ed.). It is upon the basis of the warrant, naming the country to which 
the alien is to be deported, that the alien may be taken into custody and 


deported as provided. 8 Code of Federal Regulations 243. 3(a\(1952 ed. ). 


It is at the moment that the designation is made in the warrant of 
deportation, therefore, that the District Director must know whether 
China will accept the appellee. For the statute gives him authority to 
direct deportation to China, as the country of appellee's nationality, 
only if that country is willing to accept the appellee into its territory. 
Clearly, when the District Director directs deportation of an alien to the 
country of his nationality without first ascertaining whether that country 
is willing to accept the alien, he has exceeded the authority which the 
statute and regulations, in turn, have reposed in him. As the Court be- 
low suggested, if this determination is not made prior to the time of 
deportation, the statutory requirement that the country of the alien's 
nationality be willing to accept him is made superfluous (J. A. 32). 


This is so because once the warrant of deportation has been 
issued and executed, the power of the District Director under the statute 
and his duty under the regulations have been exhausted. Section 101(g) 
of the Immigration and Nationality Act, 8 U.S.C. 1101(g) provides: 
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"For the purpose of this Act any alien ordered 
deported , . . who has left the United States, shall 
be considered to have been deported in pursuance of 
law . . . irrespective of the place to which he de- 
parted. "’ 
Thus, once the appellee has left the United States, although he has 
no assurance of admission to China, the statute requires that he "shall 


be considered to have been deported". 


For still another reason, there can be no doubt that the literal 
meaning of the statute requires the District Director to ascertain whether 
China will accept the appellee before he directs deportation to that 
country. 


The statute provides in connection with deportation to the country 
of the alien's nationality, that if its government "fails finally to advise 
the Attorney General or the alien within three months following the date 
of original inquiry, or within such other period as the Attorney General 
shall deem reasonable . . . whether that government will or will not 
accept such alien into its territory, then such deportation shall be 
directed by the Attorney General within his discretion" to any of certain 
other countries. 8 U.S.C. 1253(a). 


This provision clearly contemplates that an alien shall remain 
within reach of the Attorney General's power to effect deportation for 
the period of time there allowed. An alien, who has been removed from 
the United States to Hong Kong to await determination of the country 
which will receive him, as we have noted, already stands deported from 
the United States. The District Director, who is without authority in 
the British Crown Colony of Hong Kong in any event, would, therefore, 
be without further power to "direct the deportation" of the appellee to 
another country should China refuse to accept him. 


The provision must also be construed in the light of the Attorney 
General's power to arrest and detain aliens. It is settled that the Attor- 
ney General may not detain an alien except as an incident to his actual 
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deportation, and that if deportation cannot be effected, the alien must be 
released. Wong Wing v. United States, 163 U. S. 228; Saksagansky v. 
Weedin, 53 F.2d 13 (C.A.9, 1931). Cf. United States v. Witkovich, 
353 U.S.194, 200, 201. If there is no power to detain an alien within the 
United States except when he is actually to be deported, there is surely 
no power to transport an alien to the borders of China unless his depor- 
tation can be effected to that country. Were there such power, the Attor- 
ney General could place an alien on a ship to go from country to country 
to seek admission. The statutory construction which the appellant urges 
would thus give to the Attorney General the power not merely to detain 
the alien interminably, but the power to make of the alien a wandering 
Dutchman, powers which are obviously constitutionally ousptct 


B. Appellant's Construction is Rebutted by His Brief and by 
His Administrative Practice. 


In his analysis of the language in Section 243(a) eal states 
that "'. . .Congress intended to place upon the alien the burden of re- 
ceiving advance consent under part (1) of the statute. . ." (Br. 11). Part 
(1), to which appellant refers, reads: "The deportation of an alien in 
the United States. . . shall be directed by the Attorney General toa 
country promptly designated by the alien if that country is willing to 
accept him into its territory." 


This language, of course, is identical to the phrase in issue here. 


It is axiomatic that the same words used in different parts of a statute 
are assumed to have the same meaning throughout unless the context 
clearly requires that divergent meanings be implied. National Mutual 
Insurance Co. v. Tidewater Transfer Co., Inc., 337 U.S. 582, 587; 


United States v. Cooper Corporation, et al., 312 U.S. 600, 607; Helvering 
v. Stockholms Enskilda Bank, 293 U.S. 84,87; Atlantic Cleaners & Dyers 


v. United States, 286 U.S. 427, 433; Pampagna Sugar Mills v. ; Dead, 
279 U.S. 211, 218. 
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The phrases in question here appear in the same context. Nothing 
appears in the language of Section 243(a) which would justify giving the 
two identical phrases divergent meanings. By his admission that ad- 
vance consent is required for an alien who seeks to designate the coun- 
try to which he shall be deported, appellant has in effect conceded that 
similar consent is required when the Attorney General directs the de- 
portation to the country of which the alien is a citizen. 


Moreover, in his administrative practice, the appellant makes no > 
distinction between the countries designated by the alien and those desig- 
nated by the District Director. The sole distinction administratively is 
between deportations to the mainland of China and those to all other 
countries. Except for deportations to the China mainland, the Attorney 
General requires the District Director to apply for travel documents 
from the country to which the alien is to be deported in advance of the 


issuance of the warrant of deportation. Operations Instructions, Sec. 
243. 4-8, pp. 3088-89 For deportations to the mainland of China, as 


the appellant conceded below (J. A. 30) and reaffirms here (Br. 14), 
application is made to the British Consulate, in advance of deportation, 
for transit facilities through Hong Kong. However, no application for 
acceptance of the alien is made to the Chinese People's Republic, which 
the Immigration Service states is the "government in control of the main- 
land of China" (Br. 14), until the alien reaches its boundary line. 


It is no answer to say, even were it true, that because of the ab- 
sence of diplomatic relations, an exchange of communications between 
the appellant and the appropriate officials of the Chinese People's Re- 
public is impossible. There is intended some form of "exchange of 
communication" between the appellant, or his agents, and authorities at 
the Chinese boundary when an alien is "presented at its border" (Br. 14). 
The form of communication which the appellant proposes to use on the 
day on which he would tender the alien, he may use as well before the 
alien is deported from the United States. 


. On file, Library, Central Office, Immigration & Naturalization Service. 
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° The distinction which the appellant makes in his treatment of 
aliens who are deported to the China mainland and those who are de- 
ported to other countries, then, does not arise because of any *impos- 
sibility of communications". As we have shown, an exchange of com- 
munications exists in fact under what the appellant has termed his 
"usual procedure” (Br. 14). . 


Nor can the distinction derive from the absence of diplomatic re- 
lations between the United States and the Chinese People's Republic. 
Because of the absence of such relations, the interests of the United 
States in the mainland of China, since the establishment of control over 
that area by the Chinese People's Republic, have been represented by 
the United Kingdom. 33 Department of State Bulletin 220. Any communi- 
cations which must be made through diplomatic channels have been, and 
presumably can be made, on behalf of the United States to the Chinese 
People's Republic by diplomatic representatives of the United Kingdom. 
Ibid. 


Moreover, discussions have been conducted between the two 
governments at Geneva by consular representatives of the United States 
and the People's Republic of China since 1954, and on an ambassadorial 
level since 1955. 33 Department of State Bulletin 210-220. These dis- 
cussions, it should be noted, were concerned with the very issue of 
"settling the matter of repatriation of civilians who desire to return to 
their respective countries". "Joint Communique on Talks with Chinese 
People's Republic", Press Release 451, July 25,1955, 33 Department of 
State Bulletin, 219. 


It seems clear, therefore, that no reasonable basis exists for the 
distinction which the appellant makes between deportations to the main- 
land of China and those to all other countries. Inasmuch as the Attorney 
General's usual administrative practice recognizes the need to obtain 
acceptance of an alien by the intended receiving country prior to depor- 
tation from the United States, he can scarcely be heard to Bay that he 
needs it for all countries except China. 
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For the reasons we have given, it is submitted that the language 
contained in the relevant clause of Section 243(a), read in its context 
and with the gloss of the Attorney General's administrative practice 
and his interpretation of identical words, requires the appellant to as- 
certain whether China will accept the appellee into its territory before 
the appellee may be ordered deported to that country. 


Il. 


THE LEGISLATIVE HISTORY OF THE CLAUSE 
"WILLING TO ACCEPT" ESTABLISHES THAT THE 
COUNTRY OF AN ALIEN'S NATIONALITY MUST 
INDICATE SUCH ACCEPTANCE PRIOR TO DEPOR- 
TATION. 





Appellant's argument that the legislative history supports his 
construction of the statute rather than that of the Court below falls when 
the pertinent materials are examined. 


The contemporaneous construction of the statute as originally 
enacted in 1950 and reenacted in 1952 was to require advance consent. 
This contemporaneous construction is entitled to great weight. United 
States v. American Trucking Association, 310 U.S. 534, 539 (1939). 
Only recently has the Immigration Service departed from this contem- 
poraneous construction. 


The 1950 report of the Senate Committee of the Judiciary, The 
Immigration and Naturalization Systems of the United States (S. Rep. 
1515, 81st Cong., 2nd Sess.) has been declared by the Solicitor General 
to "embod(y) the Congressional understanding of the existing law upon 
which the 1952 Act was predicated". (Brief for Petitioner, Brownell v. 
Rubinstein, No. 300, October Term, 1953, Supreme Court of the United 
States. ) 





That report, referring to "the problem of the undeportables" sets 
forth a statement of the Immigration and Naturalization Service which 4. 
declared: ro 
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"Following an order of deportation, a passport or travel 

document must be procured for the alien in order for 

him to enter the country to which he is to be deported. . . 

If (the agencies of the United States are) unsuccessful in 

such requests, the alien cannot be deported." P. 637. 

Obviously, the provision in Section 243(a) which requires that the 
country to which the alien is to be deported must be "willing to accept 
him into its territory" is merely declaratory of the law and "a codifica- 
tion of the administrative practice” existing at the time of the enactment 
of the 1952 Act. See Leng May Ma v. Barber, 357 U.S.185. There is 
no evidence whatsoever that these words were written into the statute, 


as the appellant suggests, "to facilitate deportation" (Br. 9). 


The requirement imposed by these words, it must be self-evident, 
could never "facilitate deportation" of an alien. Rather, deportation 
could more easily be accomplished if it were possible for the United 
States to deport an alien to a country without the necessity of securing 
its consent. The statute, of course, did not authorize this; nor could it 
in view of the inability of the United States to compel a foreign power to 
accept deportees. 


The legislative solution to the problem of undeportable aliens was 
threefold: (1) to enlarge the number of countries to which an alien could 
be deported so as to permit deportation to any country which is willing 
to accept the alien; (2) to provide for greater power to detain and to 
supervise the alien; and (3) to authorize sanctions against those countries 
which refused to accept their nationals. Section 23, Internal Security 
Act of 1950 [64 Stat.987, 1010, 8 U.S.C.Supp. V, ASARLY See also S. 
Rep.1515, supra, p. 638. 


These provisions were carried over into the 1952 on of 
the immigration and nationality laws, with only minor changes, none of 
which affect the issues here. 66 Stat. 212, 8 U.S.C. 1253(a). The legis- 
lative history which appellant recites (Br.9,10) bears, as he has indi- 
cated, only on the recommendation that a "time limitation be imposed 
upon negotiations for the return of the alien to a country of which he is a 
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subject, national, or citizen". Joint Hearings before the Subcommittees 
of the Committees on the Judiciary, 82nd Cong., lst Sess. on S. 716, 
H.R. 2379, and H. R. 2816, pp. 714-715. 


What is significant, so far as relevant to the question on appeal, 
is that upon expiration of the time limitation set forth in the statute, the 
power granted to the Attorney General is not one to deport the alien to 
the country of his nationality irrespective of the failure of that country 
to indicate its acceptance of the alien. Instead the Attorney General is 
given authority to direct deportation of the alien to countries other than 
the ones of the alien's nationality, birth or last residence. 8 U.S.C. 
1253(a). 


In view of this backdrop to Section 243(a), the appellee submits 
that there can be little question that the Court below is correct in read- 
ing the legislative history of the clause in question here in support of its 
construction of the statute (J. A.32). Its construction, moreover, is 
supported by the only other decisions on this issue. U.S. ex rel. Tom 
Man v. Shaughnessy, 142 F.Supp. 444 (S.D.N. Y., 1956), United States 


ex rel. Lee Ming Hon v. Shaughnessy, 142 F. Supp. 468 (S. D. N. Y. , 1956). 


I. 


APPELLANT HAS MADE NO SHOWING THAT 
THE APPELLEE CANNOT BE DEPORTED 
FROM THE UNITED STATES. 


Appellant's argument that the ruling below "does violence to the 
overriding purpose of Congress" (Br. 6) to deport certain aliens, appel- 
lee suggests, is in the nature of misdirected hyperbole. None can doubt 
the maxim that the letter of a statute should not be construed to defeat 
its purpose. But before that principle can be applied to overcome the 
literal words and the specific legislative intent of the statutory language, 
some showing must be made that compliance with the letter will defeat 
the purpose. 
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There has been no such showing here. On the contrary, appellant 
told the Court below (J. A. 30) and retells this Court (Br. 14) that: 

"On the basis of its past experience in cases of this kind, 

the Service has every reason to believe that China is © 

willing to accept plaintiff (appellee) who is admittedly a 

native thereof." | 

No suggestion is made that China will accept the appellee only if 
he is tendered physically at the boundary and will not if request is made 
in advance for acceptance. All that is said is that the "United States 
Government . . . can never be sure that China will accept an alien until 
the alien is actually presented at its border" (Br. 14). On this showing, 
the appellant has not shown even with regard to the People's Republic 
of China that deportation to the China mainland is impossible and that 
what he terms the Congressional mandate to deport the appellee has been 
frustrated. If deportation of the appellee has not been achieved, it is not 
due to the construction of the statute by the Court below, but is caused 
rather by the appellant's inaction. | 


Apart from the appellant's failure to attempt, within the letter of 
the statute, to deport the appellee to the mainland of China by securing 
acceptance of the appellee by the People's Republic of China, he has 
failed also to exercise the other alternatives which are available to him. 
The Attorney General has the discretion under Section 243(a) to direct 
the appellee's deportation (5) to Panama as a country in which he resided 
prior to entering the country from which he entered the United States 
(J. A. 25, 26), (6) to the Republic of China (Chinese National Government) 
as the country which had sovereignty over the birthplace of the appellee 
at the time of his birth, or (7) to any country which is willing to accept 
the appellee into its territory. 8 U.S.C. 1253(a), (5), (6), (7). 


In view of the alternative places to which appellee may be deported, 
even were the People’s Republic of China to refuse him, appellant can- 
not sustain his argument that deportation of alien is frustrated by the 
ruling of the Court below. He may be deported to a series of countries, 
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including, as we have shown, to China itself. All that may be fairly 
said of the construction below is that it prevents removal of the alien 
from the United States unless he can be deported to China. This, we 
believe, is as much a part of the Congressional mandate as deportation 
itself. United States ex rel. Moon v. Shaughnessy, 218 F.2d 316, 318 
(2d Cir. , 1954). For the mandate to deport to the country of nationality 
is not separated from the requirement that deportation to such country 
may be had only if there is acceptance of the alien. 


IV. 


NO RECOGNITION OF THE PEOPLE'S REPUBLIC 
OF CHINA IS ACHIEVED BY THE REQUIREMENT 
THAT THE APPELLANT ASCERTAIN WHETHER 
THAT GOVERNMENT IS WILLING TO ACCEPT 
THE APPELLEE. 


The short answer to the argument, which is incredulous in view of 
developments which have been front page news from 1954 to the present, 
that a communication between the Attorney General and officials of the 
People's Republic of China "would constitute an unauthorized and tacit 
recognition of that country" (Br. 15) has been given by no less an au- 
thority than the Secretary of State. 


Communications have been exchanged and discussions held be- 
tween the consular and ambassadorial representatives of the United 
States and those of the People's Republic of China, as we have noted 
above, since 1954. This exchange of communications, Secretary of 
State Dulles has declared, "did not imply any diplomatic recognition 
whatsoever”. Press Release 459, relating to News Conference, July 
26,1955; 33 Department of State Bulletin 220. If discussions between 
the two governments conducted at the very highest levels of diplomacy 
constitute no "tacit recognition” of the People's Republic of China, what- 
ever communication may be required between agents of the Immigration 
and Naturalization Service and immigration officials of that government 
surely will imply no recognition. 
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In any event, another alternative is available to the Attorney 
General. The Secretary of State has revealed to the world that the 
United Kingdom "represents the interests of the United States in Com- 
munist China". Press Release 459, 33 Department of State Bulletin 220, 
supra. Inasmuch as the District Director of the Service is in communi- 
cation with the diplomatic representatives of the United Kingdom, (J. A. 
28-29) it may be assumed that those officers could enter into the neces- 
sary exchange of communications with the officials of the People's Re- 
public of China. : 


CONCLUSION 


For the reasons set forth above, the judgment below should be 
affirmed. : 


Respectfully submitted, ! 


JACK WASSERMAN 

DAVID CARLINER 
Warner Building 
Washington, D. C. 
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to Communist China unless and until that Government has 
advised the Attorney General that it is willing to accept 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by the Attorney General from a judg- 
ment of the United States District Court for the District 
of Columbia granting plaintiff ’s-appellee’s complaint for 
declaratory judgment. Appellee invoked the jurisdiction of 
the District Court under the Declaratory Judgments Act, 
62 Stat. 964 (1948), as amended, 28 U.S.C. §2201. This 
Court has jurisdiction of this appeal under 28 U.S.C. §1291. 


STATEMENT OF THE CASE 


Appellee, a citizen of China, was born November 26, 1925 
in the Republic of Panama at a time when his father was 
Secretary of the Chinese Legation in Panama. Appellee 
last entered the United States at Miami, Florida, on June 
8, 1948. After having had his status changed to that of a 
student on February 8, 1950, appellee has since discon- 
tinued his studies in the United States. In 1951, appellee 
made application for adjustment of status under Section 4 
of the Displaced Persons Act of 1948.2 On October 20, 


1 62 Stat. 1011, 50 U.S.C. App. § 1953(b). 
(1) 
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1953, the Immigration and Naturalization Service denied 
relief on the ground that appellee could return to the 
country of his birth? without fear of persecution. (J.A. 20, 
23.) Subsequently, deportation proceedings were instituted, 
and appellee was held deportable under Section 241(a) (9) 
of the Immigration and Nationality Act of 1952.5 Upon 
administrative appeal, the Board of Immigration Appeals 
granted appellee voluntary departure. Accordingly, in 
October 1955, appellee was served notice to make arrange- 
ments for his voluntary departure or surrender for depor- 
tation on December 23, 1955. Appellee was also notified 
in the latter communication that his petition for adjustment 
of status under Section 6 of the Refugee Relief Act of 
1953 * had been denied. (J.A. 23, 24). 

Prior to the date scheduled for his deportation, appellee, 
on December 12, 1955, made application for withholding 
deportation under Section 243(h) of the 1952 Act.® On 
February 13, 1956, withholding of deportation was denied 
on the ground that appellee had failed to establish that he 
would be subject to physical persecution if deported to 
China. 

In September 1956, appellee filed a complaint for declara- 
tory judgment in the United States District Court for the 
District of Columbia. Appellee did not contest his deporta- 
bility under Section 241(a) (9) of the 1952 Act. He con- 
tended, however, that the October 1953 determination by 
the Immigration Service, that appellee was ineligible for 
adjustment of status under the Displaced Persons Act, was 
erroneous as a matter of law. (J.A. 20). In addition, as 
a second cause of action, appellee alleged that although 
appellant is ‘‘threatening to deport [appellee] to Com- 
munist China through Hong Kong,”’ the order of deporta- 


2 Panama. Subsequently, on September 19, 1955, it was deemed 
that for the purpose of Section 6 of the Refugee Relief Act of 1953, 
the birth, nationality and last residence of appellee should be con- 
sidered to be China (see paragraph 9, J.A. 23). Appellee agrees 
that his place of birth must be considered to be China (J.A. 26). 

38 US.C. § 1251(a) (9). 

467 Stat. 403, 50 U.S.C. App. § 1917(d). 

58 U.S.C. § 1253(h). 
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tion did not specify the place of deportation, that no travel 
documents had been secured for him and that his threatened 
deportation to Communist China is improper since China 
has not issued travel documents to receive him as a de- 
portee. Answer was made by the Government on November 
21, 1956, denying that appellant sought to deport appellee 
illegally and putting in issue the material allegations of the 
complaint (J.A. 21-25). At the trial, on February 2, 
1958, appellee ‘‘abandoned his first cause of action which 
relates to the fear of persecution if deported to the main- 
land of China.’”’ (J.A. 27, 30). After trial the District 
Court, on March 31, 1958, filed a memorandum opinion hold- 
ing that appellant is restrained from apprehending and 
deporting appellee ‘‘unless prior expression of willingness 
to accept him has been received from Communist 
China ....” 

On April 17, 1958, the District Court entered judgment 
for appellee, made findings of fact and the following 
conclusions of law which the Government contends are 
erroneous (J.A. 33-34) : 


‘<2. Deportation of plaintiff to the mainland of China 
may be effected by the defendant only after a determi- 
nation that the Chinese People’s Republic is willing to 
accept the plaintiff into the mainland of China. 

‘<3. Deportation of plaintiff to the mainland of China 
without securing prior expression of the willingness 
of the Chinese People’s Republic to accept plaintiff is 
contrary to the express provisions of the Immigration 
and Nationality Act, 8 U.S.C.A. 1253 (a). 

‘4 Plaintiff is entitled to a judgment declaring that 
the defendant may not apprehend and deport plaintiff 
to the mainland of China until a prior expression of 
willingness to accept plaintiff has been communicated 
to the defendant.”’ 


This appeal followed. (J.A. 34). 
STATUTE INVOLVED 


Section 243(a) of the Immigration and Nationality Act 
of 1952, 8 U.S.C. §1253(a) provides: 
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(a) The deportation of an alien in the United States. 
provided for in this Act, or any other Act or treaty, 
shall be directed by the Attorney General to a country 
promptly designated by the alien if that country is 
- willing to accept him into its territory, unless the At- 
torney General, in his discretion, concludes that depor- 
tation to such country would be prejudicial to the 
interests of the United States. No alien shall be per- 
mitted to make more than one such designation, nor 
shall any alien designate, as the place to which he 
wishes to be deported, any foreign territory contigu- 
ous to the United States or any island adjacent thereto 
or adjacent to the United States unless such alien is 
a native, citizen, subject, or national of, or had a resi- 
dence in such designated foreign continguous territory 
or adjacent island. If the government of the country 
designated by the alien fails finally to advise the At- 
torney General within three months following original 
inquiry whether that government will or will not accept 
such alien into its territory, such designation may 
thereafter be disregarded. Thereupon deportation of 
such alien shall be directed to any country of which 
such alien is a subject national, or citizen if such coun- 
try is willing to accept him into its territory. If the 
government of such country fails finally to advise the 
Attorney General or the alien within three months 
following the date of original inquiry, or within such 
other period as the Attorney General shall deem rea- 
sonable under the circumstances in a particular case, 
whether that government will or will not accept such 
alien into its territory, then such deportation shall be 
directed by the Attorney General within his discretion 
and without necessarily giving any priority or prefer- 
ence because of their order as herein set forth either— 

(1) to the country from which such alien last 
entered the United States; 

(2) to the country in which is located the foreign 
port at which alien embarked for the United States 
or for foreign contiguous territory ; 
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(3) to the country in which he was born; 

(4) to the country in which the place of his birth 
is situated at the time he is ordered deported; 

(5) to any country in which he resided prior to 
entering the country from which he entered the 
United States; 

(6) to the country which had sovereignty over the 
birthplace of the alien at the time of his birth; or 

(7) if deportation to any of the foregoing places 
or countries is impracticable, inadvisable, or impos- 
sible, then to any country which is willing to accept 
such alien into its territory. 


STATEMENT OF POINTS 


1. The District Court erred in concluding that the Attor- 
ney General may not apprehend and deport appellee to 
Communist China unless and until that Government has 
advised the Attorney General that it is willing to accept 
appellee. 

SUMMARY OF ARGUMENT 

The District Court erred in concluding that Section 
943(a) of the Immigration and Nationality Act of 1952 re- 
quired the Attorney General to receive advance consent 
from Communist China before appellee can be apprehended 
and deported to that country. Such a ruling is contrary to 
the literal meaning of the phrase—‘‘if such country is will- 
ing to accept him,’’ and overlooks the intent of Congress to 
facilitate deportation. Sound principles of statutory con- 
struction dictate that the statute must be construed with 
reason to effect the. spirit thereof. Congress has not pro- 
scribed deportation of Chinese aliens to Communist China. 
The legislative history does not reflect that Congress in- 
tended that the Attorney General must communicate with 
a country not recognized by our government, for the pur- 
pose of obtaining advance consent. The District Court’s 
ruling compels either a tacit recognition of Communist 
China or accomplishes the absurdity that a Chinese alien 
cannot be deported to Communist China. There is no 
sound judicial authority to support either. Since Com- 
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munist China or any Government cannot be compelled to 
accept a deportee with or without advanced consent, reason 
and logic dictate that true and ultimate consent can only 
_be given when the opportunity to make a choice immediately 
exists—presentation of appellee at the border of Com- 
munist China. Such a procedure is not illegal and not pro- 
scribed by Congress. It violates no rights conferred upon 
appellee. Neither would a refusal of Communist China to 
accept appellee at the border constitute a matter about 
which appellee can complain. The District Court cited no 
judicial authority in his memorandum opinion. The only 
sound judicial authority is opposed thereto. The ruling 
below does violence to the overriding purpose of Congress, 
literal language of the statute, legislative history, rules of 
statutory construction, and sound judicial authority. Re- 
versal is required. 
ARGUMENT 


Section 243(a) Does Not Require the Attorney General to 
Receive Advance Consent from Communist China Before 
Appellee May Be Deported to That Country 


This case involves an admittedly deportable alien who 
refused his granted privilege of voluntary departure and 
sought to have his imminent deportation to Communist 
China restrained in the District Court on the ground that 
Communist China had not issued advance consent to accept 
appellee as a deportee. The District Court’s ruling that 
Section 243(a) of the Immigration and Nationality Act 
of 1952° requires the Attorney General to secure ‘‘prior 
expression of the willingness of the Chinese People’s Re- 
public to accept plaintiff’’, before he may be apprehended 
and deported is contrary to the literal meaning and a rea- 
sonable construction of the statute. = 

Section 243(a) of the Act provides: 

‘<The deportation of an alien in the United States 
provided for in this Act, or any other Act or treaty, 
shall be directed by the Attorney General [1] to a 
country promptly designated by the alien if that country 


8 USC. § 1253(a). 
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is willing to accept him into its territory, unless the 
Attorney General, in his discretion, concludes that 
deportation to such country would be prejudicial to the 
interests of the United States. No alien shall be per- 
mitted to make more than one such designation, nor 
shall any alien designate, as the place to which he 
wishes to be deported, any foreign territory contiguous 
to the United States or any island adjacent thereto or 
adjacent to the United States unless such alien is a 
native, citizen, subject, or national of, or had a residence 
in such designated foreign contiguous territory or 
adjacent island. If the government of the country 
designated by the alien fails finally to advise the At- 
torney General within three months following original 
inquiry whether that government will or will not 
accept such alien into its territory, such designation 
may thereafter be disregarded. Thereupon deporta- 
tion of such alien [2] shall be directed to any country of 
which such alien is a subject national, or citizen if such 
country is willing to accept him into its territory. If 
the government of such country fails finally to advise 
the Attorney General or the alien within three months 
following the date of original inquiry, or within such 
other period as the Attorney General shall deem rea- 
sonable under the circumstances in a particular case, 
whether that government will or will not accept such 
alien into its territory, then such deportation [3] shall 
be directed by the Attorney General within his dis- 
cretion and without necessarily giving any priority or 
preference because of their order as herein set forth 
either— 


(1) to the country from which such alien last 
entered to the United States; 

(2) to the country in which is located the foreign 
port at which such alien embarked for the United 
States or for foreign contiguous territory ; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth 
is situated at the time he is ordered deported ; 
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(5) to any country in which he resided prior to 
entering the country from which he entered the 
United States; 

(6) to the country which had sovereignty over the 
birthplace of the alien at the time of his birth; or 

(7) if deportation to any of the foregoing places 
or countries is impracticable, inadvisable, or impos- 
sible, then to any country which is willing to accept 
such alien into its territory.’’ (Italics added.) 


In construing the statute the District Court reasoned 
(J.A. 32): 3 
“‘the statute requires a determination that the coun- 
try to which the alien is to be sent is willing to accept 
him. It seems clear that this determination must be 
made prior to the time of the deportation, otherwise 
the words ‘willing to accept him’ would be superfluous. 
Moreover, the legislative history of the Act shows that 
Congress was aware of an alien designating or being 
a citizen of an ‘iron curtain’ country which would 
ignore any inquiry made by this country. Therefore, 
it put in the time provision for receiving a reply and 
provided for an alternative procedure. (See Joimt 
Hearings Before the Committee on the Judiciary, 
Congress of the United States, Eighty-Second Con- 
gress, First Session, on S. 716, H.R. 2379 and H.R. 
2816, pages 714 and 715.)”’ 


At.this juncture it is not amiss to restate a principle of 
statutory construction recently observed by this Court 
sitting en banc:* 


‘<The reason of the law, as indicated by its general 
terms, should prevail over its letter, when the plain 
purpose of the Act will be defeated by strict adherence 
to its verbiage.’’ ** 


16 Pickett v. United States, 216 U.S. 456, 461 (1910) ; United 
States v. Petrillo, 332 U.S. 1, 7 (1947). 


7 Ladrey v. United States, D.C. Cir., No. 13906 (decided July 31, 
1958). 





The Supreme Court most recently employed the doctrine 
while construing the wire tapping statute (47 U.S.C. §.€95) 
in Rathbun v. United States, 355 U.S. 107, 109 (1957).: 


“‘Kvery statute must be interpreted in the light of 
reason and common understanding to reach the results 
intended by the legislature.”’ 


Previously, the late: Chief Judge Stephens had elaborated 
upon the doctrine thusly * (92 F.2d at 558) : 


“Tf the words of a statute are plain there is ordi- 
narily nothing to construe. The intent of the legisla- 
ture will be found from the words. If, however, words 
in themselves plain are inconsistent with the spirit or 
purpose of an act, they may be construed harmoniously 
therewith. Also, if extreme hardship will result from 
a literal application of the words, this may be taken as 
evidence that the legislature did not use them literally. 
For such, reasons as these permissive words may be 
given a mandatory meaning and mandatory words a 
permissive one. These rules are elementary.”’ - 


The overriding purpose of Chapter 5 of the 1952 Act, 
including Section 243(a), is a mandate to the Attorney 
General contained in Section 241(a)° which provides. that 
certain categories of aliens, including appellee, ‘‘shall upon 
the order of the Attorney General be deported . . .’”? In 
keeping with the mandate of Section 241(a), Section 243(a) 
makes mandatory, with certain exceptions, the order of 
selecting the country or place to which an alien may be 
deported. See United States ex rel. Moon v. Shaughnessy, 
218 F.2d 316, 318 (2d Cir. 1954). No other specific mandate 
is contained in Section 243(a). 

The legislative history reflects that Congress intended 
the phrase, ‘“‘if that country is willing to accept him’’, to 
benefit this Government by facilitating deportation, rather 
than hampering it. Certainly, it does not appear that 


* Ballou v. Kemp, 68 App. D.C. 7, 92 F. 2d 556. (1937). 
*8 USC. §$1251(a). 
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Congress sought to grant the right of advance consent to 
an alien in order to prevent his deportation. In this re- 
gard, the Department of Justice revealed to Congress that 
certain ‘‘iron curtain’’ countries had not responded to in- 
quiries made concerning the return of deportable aliens,” 
and suggested that part [1] contain a time limitation for 
the foreign country to respond to inquiry—not to exceed 
ninety days. The Department further suggested that the 
same time limitation be imposed in parts [2] and [3] of the 
statute. The Department advised, ‘‘The bill should not 
place in the hands of any foreign government the power to 
delay or defeat deportation by reason of the failure of such 
foreign government to respond to inquiries by the United 
States’’.4 

Subsequently, during the Second Session of the Eighty- 
Second Congress, the pertinent parts of Section 243(a) 
under consideration were construed as follows: * 


“If the alien fails to present to the Attorney General 
within 3 months following the date of the final order 
of deportation written permission that such country 
is willing to accept him, then the alien shall be deported 
to the country of which he is a subject, national, or 
citizen if that country is willing to accept him. If none 
of the foregoing countries is willing to accept the alien, 
then the Attorney General is authorized to deport the 
alien to any of several countries without priority or 
preference on the basis of such factors as the point of 
embarkation, place of birth, place of last residence, the 
place which had sovereignty over birthplace or the 
meeenenees of any country to accept the alien.’’ 


10 The phrase, first used in Section 20(a) of the Immigration Act 
of 1917, as amended by the Internal Security Act of 1950, 64 Stat. 
890, did not contain a time limitation. 


. ™See Joint Hearings before the Committees on the Judiciary 
82d Cong., Ist Sess. on S. 716, H.R. 2379 and H.R. 2816, pp. 714-715. 


12H. Rep. No. 1365, 82d_Cong., 2d Sess. meres US: Soe Ccne, 
and Ad. News, p. 1714 (1952). : 








11 


Significantly, Section 243(a), as enacted, was recom- 
mended by the Department.” 

Clearly, Congress intended to place upon the alien the 
burden of receiving advance consent, under part [1] of the 
statute, but intended to direct his deportation by the 
Attorney General under part [2] of the Section, if the 
foreign government is willing to accept him—without the 
requirement of a pre-agreement. Any other construction 
frustrates the basic purpose of the statute—deportation— 
and ‘results in the absurdity that because of the impos- 
sibility of communication, certain aliens who might be the 
least desirable would hold a privileged status. The obvious 
desire of Congress to rid our country of aliens who have 
no right to remain would become subordinated to a right 
in the alien, judicially conferred, but neither expressed nor 
implied by Congress. 

Moreover, Congress, no doubt, was aware of the lack 
of diplomatic relations between our Government and the 
Communist regime. Nevertheless, it issued the following 
mandate in Section 243(g), 8 U.S.C. §1253(g) : 


‘‘Upon the notification by the Attorney General that 
any country upon request denies or unduly delays 
acceptance of the return of any alien who is a national, 
citizen, subject, or resident thereof, the Secretary of 
State shall instruct consular officers performing their 
duties in the territory of such country to discontinue 
the issuance of immigrant visas to nationals, citizens, 
subjects, or residents of such country, until such time 
as the Attorney General shall inform the Secretary of 
State that such country has accepted the alien. 


No one will contend that subsection (g) could, or that Con- 
gress intended it to, apply to a country with which our 
Government has no diplomatic relations. The apparently 
enforcing and reciprocal nature of subsection (g) is simply 
inapplicable to Communist China. Still, if Congress had 


13 Compare the statute with recommendations of the Department 
of Justice as referenced in footnote six. 
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intended to prohibit deportation of an ‘alien Chinese to 
Communist China, it could have said so without ambiguity: 
That no such prohibition was intended is clear—Congress 
made none. 

In United States ex. rel. Moon v. Shaughnessy, supra, the 
United States Circuit Court of Appeals rejected a contention. 
that a Chinese alien could not be deported to Communist 
China under Section 243(a) of the 1952 Act. In refuting the 
contention, the court first observed: 


‘¢§ 243(a) of the Act, 8 U.S.C.A. § 1253(a), provides 
both for the various countries to which deportation 
may be had and for the order of their selection.”’ 


Then, in applying parts [1] and [2] of § 243(a), the court 
merely used the phrase—‘‘is willing to accept him’’—as 
contained in each, without implying that Congress intended 
formal advance consent before the alien could be deported 
to Communist China. Thereafter, in construing part [3], 
Mr. Justice Harlan, then Judge Harlan speaking for the 
Second Circuit, declared (218 F.2d at 319): 


‘“<Third, deportation may finally be had, at the election 
of the Attorney General, to any of a number of coun- 
tries, principally countries with which the alien has had 
some contact. Under these provisions [subsections 1- 
7] deportation of this alien to the China mainland was 
authorized by one or more of the following sub- 

... or (7). ... to any 


territory’’, assuming, of course, that it turns out that 
the Chinese Communist authorities are willing to 
accept this alien.’’ (Footnote omitted, all italics sup- 
plied except the first.) 


This language employed by Mr. Justice Harlan clearly 
negates any idea of advance consent or pre-arrangement. 
“Tf it turns out’’, seems to refer to some condition im 
futuro, ie., consent of a foreign government to accept a 
deportable alien when presented at the border. The United 
States can never be sure that any country, especially one 
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with which we have no diplomatic relations, will consent to 
accept an alien until the alien is actually presented—with 
or without prior permission to enter.* Moreover, we concar 
with the Supreme Court of Ohio,” as apparently does Mr. 
Justice Harlan’s language, ‘‘There can be no better evi- 
dence of willingness than consent.””? From the nature of 
things as herein expressed, true willingness of Communist 
China to accept an alien cannot be ascertained until that 
country is given the opportunity to express consent— 
when the alien is tendered for acceptance at the border. 


Most significantly, the court in Moon, noted the alien 
there contended that he could only be deported to a 
‘““eountry’’ recognized by the United States, because ‘“the 
statute contemplates exchanges of communications between 
such ‘countries’ and the United States, and no such ex- 
changes can normally be had with countries we do not recog- 
nize.’? Thus, while confronted with the problem of im- 
possibility of communications, the Court did not hold the 
statute required pre-arrangement to effect deportation in 
the following words of Mr. Justice Harlan, 218 F.2d at 319: 


‘‘While it is true that parts of the statute con- 
template communication with other countries, that is a 
far cry from saying that if communication is impos- 
sible, the other nation is not to be regarded as a 
‘country.’ Such an interpretation would be an unneces- 
sary departure from the ordinary meaning of the term. 
Indeed the reference in subdivision (7) of § 243(a) to 
‘any of the foregoing places or countries,’ clearly in- 
indicates that ‘country’ is not necessarily to be given 
the limited meaning claimed by the appellant, and we 
think this is certainly so as to subdivisions. (3), (4), 
(5) and (7).”’ 


14 The power of the native sovereignty to refuse to receive the 
alien is absolute in the absence of treaty otherwise providing. U-S. 
ex. rel. Hudak v. Uhl, 20 F. Supp. 928 (N.D. N-Y. 1937) aff'd, 96 
F.2d 1023. 


15 State v. Schwab, 109 Ohio St. 532, 143 N-E. 29, 31 (1924)... 
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In United States ex rel. Tom Man v. Shaughnessy,*-the 
District Court there held that advance consent of Commu- 
nist China was required before the alien could be deported 
to that country. The fact that the court in Tom Man cited 
Moon, supra, for its authority demonstrates the patent 
error. Moon, as previously noted did not hold the statute 
required advance consent. Faced with the problem of im- 
possibility of communications, the court nevertheless held 
that the Chinese alien may be deported to Communist 
China—if it turns out that the country is willing to accept 
him. 


In his memorandum opinion the District Court in the 
instant case quoted the Government’s position thusly 
(J.A. 30, 31): 

. The United States government. maintains no 
diplomatic relations with the government in control of 
the mainland of China, and can never be sure that 
China will accept an alien until the alien is actually 
presented at its border. On the basis of its past experi- 
ences in cases of this kind the Service has every reason 
to believe that China is willing to accept -plaintiff who 
is admittedly a native thereof. Accordingly, it will, in 
line with its usual procedure for returning Chinese 
illegally in this country to the mainland of China, 
secure from the British Consulate a transit visa grant- 
ing plaintiff permission to travel through Hong Kong 
on his way to the Chinese mainland. Should plaintiff 
not be accepted upon reaching the boundary line of the 
Chinese Peoples Republic he will be returned to the 
United States, pursuant to the agreement of the Immi- 
gration Service with the British authorities at Gee 
Kong and the transportation line.’’ 


Patently, the District Court was not here confronted 
with an uncontroverted allegation that the Government 
intended to smuggle appellee into Communist China, as 
existed in Tom Man, supra. The administrative procedure 
appellee intends to follow is neither illegal nor is it for- 


16 142 F. Supp. 444 (S.D.N-Y 1956). 
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pidded by Section 243(a).° ‘The administrative-desitability: 
of obtaining advance consent is no greater benefit to ap- 
pellee in effecting his warranted deportation than appellee’s 
announced procedure. That the administrative procedure 
necessary in appellee’s case could affect appellant in so-far 
as time, money and embarrassment are concerned‘are not 
matters about which appellee can complain. The willing- 
ness of a foreign country to accept a deportable alien con- 
stitutes a political matter which. rests solely with the 
Executive. United States ex. rel. Dolene v. Shaughmessy, 
206 F'.2d:392 (2d Cir, 1953). Whether a country with which 
there are no diplomatic relations is willing to accept the 
alien, and whether our Government should be required to 
obtain a formal acceptance or advance consent or any other 
indication of willingness, are matters purely within Execu- 
tive discretion. For the Attorney General to communicate 
with Communist China, compelled by the ruling below, 
would constitute an unauthorized and tacit recognition of 
that country without authority, properly decreed. 
Deportation of appellee to Communist China is neither 
expressly nor impliedly prohibited by statute. The Attor- 
ney General has determined that Communist China is the 
country to which appellee shall and should be deported. 
Three or four years of appellee’s pro-Communist beliefs, 
associations, connections and activities were convincing 
enough for the Attorney General to exercise his discretion . 
in denying appellee’s application for withholding deporta- 
tion. Appellee had not proved that he would be subject to 
physical persecution if deported to Communist China. He 
cannot now contend otherwise for he ‘‘abandoned his first 
cause of action which relates to the fear of persecution if 
deported to the mainland of China” (J.A. 30). Since 
appellee, a citizen of China, failed to exercise his privilege 
of voluntary departure, and failed to designate a country 
as provided in part [1] of Section 243(a), the Attorney 
General’s order of deportation to Communist China is 
proper as being within the order required by the statute. 
The effect of the holding of the District Court is to pro- . 
hibit deportations to Communist China, contrary to the 
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intent of Congress. There is no sound judicial authority 
to support this ruling. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be reversed. 


Oxrver GascxH, 
United States Attorney. 
Cart W. BELCHER, 
Hazzy T. ALEXANDER, 
Assistant United States Attorneys- 
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Filed September 13, 1956. Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Action for Declaratory Judgment 
Civil Action No. 3766-56 


Atrrep Dopce Lv, 20-65 27th Street, Long Island City 5, 
New York, PLAINTIFF 


Vv. 


Hersert Brownew1, Jr., Attorney General of the United 
States, DEFENDANT 


CoMPLAINT 
. The plaintiff by his attorneys respectfully alleges: 
For a First Cause of Action 


1. That this is an action for a declaratory judgment 
under the Declaratory Judgment Act (28 U.S.C. 2201) and 
for review under the Administrative Procedure Act (5 
U.S.C. 1009). 

2. That the plaintiff was s born i in ‘the Republic of Panama 
during the time that his father was Third Secretary of the 
Chinese Legation to Panama. At the time of his birth the 
plaintiff was recognized by the Government of Panama as 
enjoying all of the privileges and immunities accorded to 
an accredited foreign diplomatic official. 

3. That the plaintiff is a citizen of China. 

4. That the defendant is the Attorney General of the 
United States and is charged with the statutory duty to 
determine after appropriate hearmgs whether aliens are 
to be excluded or deported from the United States and 
supervises the administration of the Immigration and 
Naturalization Service. 


5. That the plaintiff last entered the United States at 
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Miami, Florida, on June 8, 1948, and was admitted as a 
visitor. His status was later changed to that of a student, 
and he has since discontinued his studies in the United 
States. 

6..That the plaintiff’s father and mother are permanent 
residents of the United States. 

7. That the plaintiff applied for adjustment of his immi- 
gration status under Section 4 of the Displaced Persons Act 
of 1948, as amended. 

8. That on October 20, 1953, the plaintiff’s application 
for adjustment of his status as a displaced person was 
denied upon the grounds that he could return to the coun- 
try of his birth without fear of persecution and that he had 
not established that he is admissible to the United States 
under Section 241(a)(6) and (7) of the Immigration and 
Nationality Act. 

9. That the foregoing decision denying the plaintiff ad- 
justment of status was contrary to law in that the plaintiff 
was in fact a native of China by reason of the extraterri- 
torial rights accorded duly accredited foreign government 
officials in Panama, and the defendant through his agents 
subsequently acknowledged this fact. 

10. That the foregoing decision denying plaintiff adjust- 
ment of status was erroneous as a matter of law in that the 
admissibility of an alien is not determined under Section 
941 of the Immigration and Nationality Act, but under’ 
Section 212 of such Act. : 

11. That the plaintiff can establish admissibility to the 
United States under Section 212 of the immigration and 
nationality laws, and the Immigration record herein does 
not support a contrary conclusion. 

12. That the order of October 20, 1953, was premised on 
erroneous conclusions of Jaw and is null and void. 

13. That the plaintiff is entitled to a rehearing under 
Section 4 of the Displaced Persons Act of 1948, as amended. 


For a Second Cause of Action 
14. The plaintiff reasserts and realleges paragraphs 1 
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through 6 of the first cause of action as though set forth 
herein in detail. 

15. That the plaintiff has been ordered to leave the 
United States voluntarily, and in the event that he does not 
depart pursuant to such order, it has been directed that he 
is to be ordered deported. 

16. That the plaintiff filed an application for a stay of 
deportation upon the ground that he would be physically 
persecuted if returned to China. 

17. That the aforesaid application has been denied, and 
the defendant, through his agent, is threatening to deport 
the plaintiff to Communist China through Hong Kong. 

18. That the plaintiff has not been advised of the desig- 
nation of any country of deportation nor has he been served 
with a copy of the warrant of deportation herein. 

19. That neither the order of deportation or departure 
nor the warrant of deportation herein specify a place of 
deportation. 

20. That the defendant has not secured any documents 
from any foreign country accepting the plaintiff as a de- 
portee or for permanent residence. 

21. That the plaintiff has no travel documents and has 
no right to enter any foreign country. 

22. That notwithstanding the absence of a receiving 
country, the defendant through his agents is threatening to 
deport the plaintiff. 

93. That it is now the practice of the Immigration and 
Naturalization Service to effectuate the deportation of 
Chinese aliens by merely placing them aboard a ship in the 
United States notwithstanding the fact that deportation to 
a designated country can not be effectuated. 

24. That the defendant through his agents is threatening 
to effectuate deportation in this manner in the instant case. 

25. That the long standing administrative practice of 
the Immigation Service in all cases other than Chinese 
eases is to secure travel documents or passports from a 
receiving country admitting an alien for permanent resi- 
dence before deportation is undertaken. . 
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26. That the aforesaid administrative practice is in con- 
formity with the immigration laws. 

97. That the designation of a receiving country and the 
obtaining of travel documents or passports from such 
country are necessary and required by law so that aliens 
may object to such designation. 

98. That the failure to designate a place of deportation 
or advise plaintiff of such designation has deprived him of 
his rights and privileges guaranteed to him by our immi- 
gration laws. 

99. That the threatened actions of the defendant herein 
are contrary to law and will result in irreparable injury to 
the plaintiff. 

Wuenerore, the plaintiff requests judgment declaring: 

(a) That the denial of his application for adjustment of 
status under the Displaced Persons Act is null and void and 
that the plaintiff is entitled to a rehearing of his applica- 
tion under such law. 

(b) That the deportation order and warrant herein are 
vague, null and void. 

(c) Restraining the defendant from apprehending and 
deporting the plaintiff until he has secured travel docu- 
ments admitting him into a foreign country as a deportee. 

(a) For such other and further relief as may be appro- 
priate. 

Jack WaSSEEMAN, 
Attorney for Plaintiff, 
902 Warner Building, 
Washington 4, D.C. 
Bensamin Gm, 
Of Counsel. 


Filed November 21, 1956. Harry M. Hull, Clerk . 


_ ANSWER 
First Defense 


The complaint fails to state a claim upon which relief 
may be granted. : 
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Second Defense 


Answering the numbered paragraphs of the complaint, 
defendant avers as follows : 


1. Defendant is not required to answer the allegations of 
jurisdiction contained in paragraph 1. 

2. Defendant admits that plaintiff was born in the Re- 
public of Panama during the time his father was Third 
Secretary of the Chinese Legation to Panama and that 
plaintiff’s father enjoyed the privileges, exemptions, and 
immunities inherent to an accredited foreign diplomatic 
official, but is without information or knowledge upon which 
to form a belief as to the remaining allegations of para- 
graph 2 of the complaint. 

3. and 4. Admitted. 

5. Defendant admits that plaintiff last entered the United 
States at Miami, Florida on June 8, 1948 as a visitor and 
that his status was changed to that of a student on Febru- 
ary 8, 1950 and that he has since discontinued his studies 
in the United States. 

6. Defendant is without information sufficient to form a 
belief as to the truth of the allegations contained in para- 
graph 6 of the complaint. 

7. Admitted. 

8. Defendant admits that on October 20, 1953 plaintiff’s 
application for adjustment of his status as a displaced per- 
son was denied upon the ground that plaintiff had not 
established that he was unable to return to the country of 
his birth without fear of persecution because of his political 
opinions or religious beliefs,-and that he was accordingly 
not eligible for adjustment of his status, and denies the 
remaining allegations of paragraph 8. 

9. Defendant denies the allegations of paragraph 9 except 
that defendant admits that a Special Inquiry Officer in 
recommending denial of plaintiff’s application for adjust- 
ment of immigration status stated on September 19, 1955 
that for purpose of Section 6 of the Refugee Relief Act of 
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1953 the birth, nationality and last residence of plaintiff 
should be deemed to be China. 

10., 11. and 12. The allegations contained in paragraphs 
10, 11, and 12 are conclusions of law which defendant is not 
required to answer. 

13. Denied. 

14. Defendant reasserts and realleges paragraphs 1 
through 6 of the Second Defense herein as though set forth 
herein in detail. 

15. Admitted. 

16. Defendant admits that plaintiff filed an application 
for withholding deportation. 

17. Defendant admits that said application was denied, 
and avers that the administrative record herein contains 
no information on which to form a belief as to the truth 
of the remaining allegations of paragraph 17. 

18. Admitted. Defendant avers that plaintiff was di- 
rected by letter of October 17, 1955 from an agent of defend- 


ant that should plaintiff fail to avail himself of the volun- 
tary departure privilege on or before December 22, 1955 he 
was to surrender to the Office of the Immigration and 
Naturalization Service on December 23, 1955 in readiness 
for deportation. 

19. Admitted. 


20., 21., 22., 23., 24., and 25. The administrative record 
herein contains no information with which to base a belief 
as to the truth of the allegations of paragraphs 20, 21, 22, 
23, 24, and 25. 

26. and 27. The allegations contained in paragraphs 26 
and 27 are conclusions of law which defendant is not re- 
quired to answer. 

28. Denied. 

99. The allegations contained in paragraph 29 are con- 
clusions of law which defendant is not required to answer. 





Wuesnezrore defendant having fully answered the allega- 
tions of the complaint, demands judgment toegther with the 
costs of this suit. 

(S.) Oxrver Gascx, 
United States Attorney. 
(S.) Epwazp P. Troxex1, 
Assistant Umited States Attorney. 
(S.) Josern M. F. Ryan, Jz., 
Assistant United States Attorney, 
(S.) Exren Lez Park, 
Assistant Umited States Attorney, 
Attorney for Defendant. 


Certificate of Service 


I hereby certify that service of the foregoing Answer was 
made upon plaintiff by mailing a copy thereof to his attor- 
ney, Jack Wasserman, Esq., Warner Bldg., Washington, 
D. C. this 21st day of November, 1956. 


(S.) Exzen Lee Park, 
Assistant United States Attorney. 


Filed December 4, 1957. Harry M. Hull, Clerk 


Pre-Trut MEMORANDUM 


This is an action for a declaratory judgment to review 
an order of the Immigration Service denying adjustment 
of status to the plaintiff under the Displaced Persons Act 
of 1948, as amended (50 U.S.C. 1953). Plaintiff also seeks, 
in a second cause of action, to prevent his deportation to 
Communist China upon the ground that an order of depor- 
tation entered against him does not specify the place of 
deportation and for the further reason that the defendant 
is threatening to deport him to Communist China even 
though no travel documents have been secured from that 
country. 

The parties stipulate that the plaintiff is a citizen of 
China and that he was born in the Republic of Panama at a 
time when his father was Third Secretary of the Chinese 
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Legation in Panama, that the plaintiff last eritered the 
United States on June 8, 1948, when he was admitted as a 
visitor, that his status was later changed to that of a stu- 
dent, and that he has since discontinued his studies in the 
United States. The parties further stipulate that the 
plaintiff applied for an adjustment of his immigration 
status under the Displaced Persons Act of 1948, as 
amended, and that the plaintiff’s application was denied. 
The plaintiff contends that the denial of his displaced 
persons application was grounded upon contentions that 
he could return to the country of his birth without fear of 
persecution and that he could not establish that he was ad- 
missible to the United States under Section 241 of the 
Immigration and Nationality Act of 1952. The plaintiff 
asserts that this determination by the Immigration Service 
was erroneous as a matter of law, first because the Immi- 
gration Service considered Panama rather than China as 
the place of birth of the plaintiff. He contends that since 
he was born to an Embassy official in Panama his place of 


birth must be considered China. Secondly, the plaintiff 
contends that determination of his admissibility under 
Section 241 was erroneous because that section was a de- 
portation section rather than one specifying grounds of 
admission. 


In his second cause of action, the plaintiff asserts that it 
is improper to deport him to Communist China when that 
Government has not issued travel documents agreeing to 
receive him as a deportee and that such conduct is improper 
under the Immigration laws. 

Defendant asserts that plaintiff is subject to deportation 
under Section 241(a)(9) of the Immigration and Nation- 
ality Act of 1952, 8 U.S.C.A. 1251(a) (9), in that after being 
admitted to the United States as a visitor and subsequently 
having his status changed to that of a student he failed to 
comply with the conditions of such status. Defendant con- 
tends that plaintiff’s application for adjustment of his 
immigration status under the Displaced Persons Act of 
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1948 was properly denied because plaintiff failed to show 
that he was eligible for such relief. Defendant further 
asserts that upon a finding by this Court that the deporta- 
tion order for plaintiff is valid, plaintiff will be deported 
pursuant to the provisions of 8 U.S.C. 1253. 

Counsel for the parties agree that any official Govern- 
ment documents, either originals, photostats or carbons, 
may be introduced without formal proof, subject to objec- 
tions as to relevancy, competency and materiality. 


Judge. 


Jack WASSERMAN, 
Attorney for Plainitf. 
(S.) Exten Lez Parx, 
Assistant United States Attorney. 


EXCERPTS FROM TRANSCRIPT 


Mr. Carurner: . . . We abandon all except one cause of 
action. The causes of action which I am abandoning now 
relate to an allegation that the then defendant erroneously 
denied a grant of application to the plaintiff for adjust- 
ment of his status under the Displaced Persons Act of 1948 
and under the Refugee Relief Act of 1953. We abandon—— 

The Court: Is that the second cause of action? 

Mr. Cartrxer: No, Your Honor, that is not the second 
cause of action, that relates to the first cause of action. 
We abandon at this time any further claim with regard 
to that cause of action. The only cause of action which 
we are now before the court on relates to the determination 
of the Attorney General to deport the plaintiff to the Main- 
land of China and the basis of our cause of action there is 
a very narrow one and it is this. Under the Immigration 
Statute the Attorney General upon the basis of our allega- 
tion may deport an alien to a country only pursuant to law 
and law in question is set forth in Immigration Nationality 
Act at Section 243 of that Act and it is set forth again the 
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Attorney General’s regulations at 8 Code, Federal Regula- 
tions, I think it is 1253 of the regulations. 


Filed February, 1958. Harry M. Hull, Clerk. 


Onper SussTITUTING Party DEFENDANT 


Upon consent of counsel for the parties herein, it is this 
5th day of February, 1908. 


Orperep that Wr11aM P. RocErs be substituted as party 
defendant in lieu of Hersent BrowNELL, Jk. 


United States District Judge. 
Consented to: 
Jack WaSSERMAN, 
Davin CaRLINER, 
Attorneys for Plainttff. 
Assistant United States Attorney. 


Filed March 31, 1958. Harry M. Hull, Clerk. 


BRITISH VISA OFFICE 


630 FIFTH AVENUE 
NEW YORK 20, N.Y. 


Telephone: Circle 6-6300 Cable: ‘‘susswep”’, New York 
27th November, 1956. 


Your ref: 


A7 397 006 PAR 


Dear Sirs, 


We would refer to the correspondence which has been 
exchanged between us concerning Mr. Alfred Dodge LU 
(Shaw Dwan Lu or Shaw Dawn), resting with our letter to 
you of the lith October. 

In this connection, we now have pleasure in advising 
you that we have been authorized to grant him direct transit 
facilities for Hong Kong enroute to China provided that he 
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travels in an organized American President Lines group 
movement. 
Yours faithfully, 


(S.) P. W. Srovz, 
Commander, R. N. (Ret.); 
British Visa Officer, U. S. A. 


United States Department of Justice, 
Immigration and Naturalization Service, 
70 Columbus Avenue, 

New York 23, New York. 

/ww 


Filed March 31, 1958. Harry M. Hull, Clerk. 


MemoranDuM 


The plaintiff was born in Panama and is now a citizen 
of China. He last entered the United States at Miami, 
Florida, on June 8, 1948 and was admitted as a visitor. 
Subsequently his status was changed to that of a student, 
but he has since discontinued his studies in the United 
States. In 1951 plaintiff applied for adjustment of his 
status under Section 4 of the Displaced Persons Act of 
1948, as amended, 50 App. U.S.C.A. 1953. This petition 
was denied upon the ground that he could return to the 
country of his birth without fear of persecution. 

Deportation proceedings were instituted for plaintiff and 
after a hearing, the Special Inquiry Officer found him sub- 
ject to deportation under Section 241 (a)(9) of the Immi- 
gration and Nationality Act of 1952, 8 U.S.C.A. 1251(a) (9). 
The ruling was appealed and on August 12, 1955, the Board 
of Immigration Appeals concluded that plaintiff should be 
granted voluntary departure. 

On October 17, 1955 plaintiff was notified to make 
arrangements for his departure; otherwise, he would be 
deported. 

This suit was filed under the Declaratory Judgment Act, 
28 U.S.C.A. 2201, to review the order of the Immigration 
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Service. Plaintiff has abandoned his first cause of action 
which relates to the fear of persecution if deported to the 
mainland of China. In the second canse of action, plaintiff 
seeks to prevent his deportation on the ground that the 
order of deportation entered against him does not specify 
the place of deportation and that no travel documents have 
been secured for him. This issue is the only one for deter- 
mination by the Court. 

Plaintiff admittedly is deportable but contends that under 
243(a) of the Act, 8 U.S.C.A. 1253(a), inquiry must be 
made of the proposed receiving country and it must reply 
that it is willing to accept the alien. The government, on 
the other hand, says that it would be fruitless in a case 
such as this to send inquiry to the mainland of China be- 
cause it doubtless would be ignored. However, they pro- 
pose to ship the plaintiff to the border of China and tender 
him to the Chinese with the hope that they will be willing 
to accept him. If they are unwilling to accept him, then he 
will be returned to the United States, presumably to be 
deported elsewhere. 

The government’s position is stated in its trial memo- 
randum as follows: 


‘¢ | | The United States government maintains no 
diplomatic relations with the government in control of 
the mainland of China, and can never be sure that 
China will accept an alien until the alien is actually 
presented at its border. On the basis of its past ex- 
periences in cases of this kind the Service has every 
reason to believe that China is willing to accept plain- 
tiff who is admittedly a native thereof. Accordingly, 
it will, in line with its usual procedure for returning 
Chinese illegally in this country to the mainland of 
China, secure from the British Consulate a transit visa 
granting plaintiff permission to travel through Hong 
Kong on his way to the Chinese mainland. Should 
plaintiff not be accepted upon reaching the boundary 
line of the Chinese Peoples Republic he will be returned 
to the United States; pursuant to the agreement of the 





31 


Immigration Service. with the British authorities at 
Hong Kong and the transportation line.”’ 


Title 8 U.S.C.A. 1253(a) is entitled: “‘ Countries to which 
aliens shall be deported—Acceptance by designated 
country; deportation upon nonacceptance by country’’— 
(italics supplied)—and reads as follows: 


‘‘(a) The deportation of an alien in the United 
States provided for in this chapter, or any other Act 
or treaty, shall be directed by the Attorney General to 
a country promptly designated by the alien if that 
country is willing to accept him into its territory, un- 
less the Attorney General, in his discretion, concludes 
that deportation to such country would be prejudicial 
to the interests of the United States. No alien shall 
be permitted to make more than one such designation, 
nor shall any alien designate, as the place to which he 
wishes to be deported, any foreign territory contiguous 
to the United States or any island adjacent thereto or 
adjacent to the United States, unless such alien is a 
native, citizen, subject, or national of, or had a resi- 
dence in such designated foreign contiguous territory 
or adjacent island. If the government of the country 
designated by the alien fails finally to advise the 
Attorney General within three months following orig- 
inal inquiry whether that government will or will not 
accept such alien into its territory, such designation 
may thereafter be disregarded. Thereupon deportation 
of such alien shall be directed to any country of which 
such alien is a subject national, or citizen if such 
country is willing to accept him into its territory. If 
the government of such country fails finally to advise 
the Attorney General or the alien within three months 
following the date of original inquiry, or within such 
other period as the Attorney General shall deem rea- 
sonable under the circumstances im @ particular case, 
whether that government will or will not accept such 
alien into its territory, then such deportation shall be 
directed by the Attorney General within his discretion 
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and without necessarily giving any priority or prefer- 
ence because of their order as herein set forth . . eae 
(Italics supplied) 


In the opinion of the Court, the statute requires a deter- 
mination that the country to which the alien is to be sent is 
willing to accept him. It seems clear that this determination 
must be made prior to the time of the deportation, other- 
wise the words ‘‘willing to accept him’’ would be super- 
fluous. Moreover, the legislative history of the Act shows 
that Congress was aware of an alien designating or being 
a citizen of an “‘iron curtain’’ country which would ignore 
any inquiry made by this country. Therefore, it put in the 
time provision for receiving a reply and provided for an 
alternative procedure. (See Jownt Hearings Before the 
Committees on the Judiciary, Congress of the United 
States, Eighty-Second Congress, First Session, on S. 716, 
FR. 2379 and H.R. 2816, pages 714 and 715). 

Accordingly, the Court is of the opinion that, without 
communist China’s expression of ‘‘willingness to accept 
him”’, the statute will not permit plaintiff’s deportation to 
that country. 

The defendant will be restrained from apprehending and 
deporting the plaintiff unless prior expression of willing- 
ness to accept him has been received from communist China 
to which it is proposed to deport him. 

Counsel for plaintiff will submit proposed findings of 
fact, conclusions of law and judgment. 


(S.) Joserx C. McGanraczy, 
Judge. 
March 31, 1958. 


Filed April 17, 1958. Harry M. Hull, Clerk 


Fuxprxes or Fact anp Conclusions oF Law 


This case having come on for trial by the Court on Febru- 
ary 5, 1958, and the Court having considered the evidence 
adduced by the parties, and having heard oral argument of 
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counsel and considered trial memoranda filed herein, makes 
the following findings of fact and conclusions of law: 


Finpincs or Fact 


1. Plaintiff, a citizen of China, has been ordered deported 
from the United States by the Immigration and Naturaliza- 
tion Service, and has been ordered to surrender to its cus- 
tody for deportation. 

2. The Immigration and Naturalization Service has de- 
clared its intention to effectuate plaintiff’s deportation by 
securing a transit visa for the plaintiff to travel through 
Hong Kong and to deliver him to the Chinese boundary line 
and to tender him to the officials of the Chinese People’s 
Republic for admission into the China mainland. In the 
event the plaintiff is not accepted, the Immigration and 
Naturalization Service has agreed that he will be returned 
to the United States. 

3. The Immigration and Naturalization Service has not 
been advised by the Chinese People’s Republic whether that 
country is willing to accept plaintiff into its territory. 

4. Defendant has made no determination that the Chinese 
People’s Republic is willing to accept plaintiff into the 
mainland of China. 


Concuusions oF Law 


1. Plaintiff is a citizen of China. 

2. Deportation of plaintiff to the mainland of China may 
be effected by the defendant only after a determination 
that the Chinese People’s Republic is willing to accept the 
plaintiff into the mainland of China. 

3. Deportation of plaintiff to the mainland of China 
without securing prior expression of the willingness of the 
Chinese People’s Republic to accept plaintiff is contrary 
to the express provisions of the Immigration and Nation- 
ality Act, 8 U.S.C.A. 1253(a). 

4. Plaintiff is entitled to a judgment declaring that the 
defendant may not apprehend and deport plaintiff to the 
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mainland of China until a prior expression of willingness 
to accept plaintiff has been communicated to the defendant. 


(S.) Joszepm C. McGangaczy, 
| Judge. 


Certrricate or SERVICE 


I hereby certify that a copy of the foregoing Findings of 
Fact and Conclusions of Law were mailed, postage prepaid, 
this — day of April 1958 to Honorable Oliver Gasch, 
United States Attorney, United States Court House, 
Washington, D. C. 

Jack WASSERMAN. 


Filed April 17, 1958. Harry M. Hull, Clerk 


JUDGMENT 


The Court having made findings of fact and conclusions 
of law and having filed a memorandum opinion herein, it 
is by the Court this 17th day of April, 1958. 

Apsupcep, That the defendant William P. Rogers, Attor- 
ney General of the United States, may not deport the plain- 
tiff, Alfred Dodge Lu, to the mainland of China until and 
unless the Chinese People’s Republic has advised the de- 
fendant that it is willing to accept the plaintiff into the 
mainland of China. 


(S.) Joszrn C. McGarraczy, 


Judge. 


Wortice or APPEAL 


Notice is hereby given this 29th day of May, 1958, that 
William P. Rogers, Attorney General of the United States, 
hereby appeals to the United States Court of Appeals for 
the District of Columbia from the judgment of this Court 
entered on the 17th day of April, 1958 in favor of plaintiff 
against said defendant. 

(S.) Otrver Gascx, 
Attorney for Defendant. 
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